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FEDERAL COURT OF AUSTRALIA
PRINCIPAL REGISTRY

HARRY GIBBS COMMONWEALTH LAW COURTS
119 NORTH QUAY
BRISBANE QLD 4000

11 June 2026

Dr Tim Anderson
By email

By email: timand2037@ozemail.com.au

Dear Dr Anderson,
Correspondence to the Chief Justice

I refer to your correspondence dated 1 May 2025, received 30 May 2025 and addressed to Chief
Justice Mortimer of the Federal Court of Australia (Court) in relation to the Full Court
proceedings, NSD1129/2022 University of Sydney v National Tertiary Education Union &
Anor.

Your correspondence has been referred to me for consideration and response. I am authorised
under subsection 15(1AAB) of the Federal Court of Australia Act 1976 (Cth) (Act) to, amongst
other things, assist the Chief Justice in the handling of complaints under paragraph 15(1AA)(c)
of that Act. I can inform you that the Chief Justice is aware of your complaint, and the material
you have provided, and she has authorised me to respond in the way I do below.

The complaint process is a confidential process, and your complaint has been treated in that
way.

Complaint

In your correspondence, you complain about Justice Lee who was one of the judges hearing
NSD1129/2022." You allege his Honour has “public partisan, declarations in support of the
Israeli regime”. You say for this reason, Justice Lee:

(1) should have declared his personal interest declined to and sit, or at least have informed the
parties and allowed us an opportunity to object to him sitting, in NTEU and Anderson vs.
University of Sydney (NTEU vs. USyd), a case involving 'intellectual freedom' where a key
contention was my criticism of the Israeli regime and, through this deep bias, (2) has revealed
himself unfit to be a judge of law.

! Along with Justices Perram and Kennett.
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You then provide a “case summary” which appears to discuss three proceedings:
NSD553/2019, National Tertiary Education Union & Anor v University of Sydney,
NSD1129/2022 (the subject of this complaint), and NSD1373/2020, National Tertiary
Education Industry Union & Anor v University of Sydney. I note NSD1373/2020 was an
appeal of Justice Thawley’s liability decision in NSD553/2019 and was heard by Chief Justice
Allsop, and Justices Jagot and Rangiah. Their Honours delivered judgment in this matter on
31 August 2021 allowing the appeal and remitting the matter back to Justice Thawley on terms
to be decided.

Your complaint appears to be solely about Justice Lee’s involvement in NSD1129/2022, which
is an appeal of Justice Thawley’s decision: National Tertiary Education Industry Union v
University of Sydney [2022] FCA 1265.

In your correspondence, you allege that Justice Lee was affected by bias in the hearing of the
appeal and determination of proceeding NSD1129/2022. You make various allegations and
comments about Justice Lee. They can be summarised as follows:

= His Honour comes from a Catholic family, married into a Jewish family and has two
Jewish children.

= In 2024, Justice Lee quoted “his wife’s late grandfather who said, ‘I shall treat any
attack on the Jews as an attack upon my wife and my children’”. Justice Lee also said
that, “while he [(referring to his wife’s late grandfather] was not Jewish, ‘I can say I

feel exactly the same way’”

* You say that “By ‘any attack on the Jews’ and by his reference to an alleged wave of
‘antisemitism’ of the previous 13 months, it was clear he was talking about the
outraged public reaction to the Israeli slaughter of Palestinian civilians in Gaza, over
that same time period. He seems to have an adopted tribal loyalty which underlies these
partisan views.”

* You refer to the principle outlined by the House of Lords judgment, In Re Pinochet?
that a man may not be a judge in his own cause.

= That Israel was not a party to NSD1129/2022, but “Justice Michael Lee has made the
defence of Israel a ‘personal’ mission.” You “therefore suggest that there must be a
strong suspicion that Michael Lee was not impartial on the 'offensiveness’ or otherwise (e.g.
‘highest standards’) of comments made by me that were critical of the state of Israel.
He must have been aware beforehand of the Israeli linked content of this case and
should have declared his bias, or allowed counsel for the NTEU and myself to object.
Was he really unaware of his personal bias or was he using his position as a judge to
advance his personal commitment to Israeli advocacy in a court of law? Neither action
looks proper.”

* You note that Justice Lee “spoke at an ‘anti-Semitism summit’ in late 2024 and his
Honour “exposed his prejudice in what one newspaper correctly called ‘stunningly
personal comments’, claiming that an alleged ‘wave of anti-Semitic incidents in
Sydney’ amounted to an “attack on my wife and children’”

* You make passing comment about Police Strike Force Pearl and reports that most
domestic incidents were “not ideologically motivated” but instead “orchestrated by an
organised crime element and conducted to further their own causes”.

%https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiG_Kbz2l 20AxVY
T2wGHU24FI0QFnoECCcQAQ&url=https%3 A%2F%2Fwww.asser.nl%2Fupload%2Fdocuments%2F2012051
6T100304-Pinochet House of Lords Opinion 15-01-
1999.pdf&usg=A0vVaw205qCm6QwkIGZIf4tpR45M&opi=89978449.
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* You say Justice Lee “expressed contempt for students and young people protesting
what the International Court of Justice has agreed was a plausible crime of genocide.
The International Criminal Court has also issued arrest warrants for Israeli leaders
(and three Palestinian leaders, all now deceased).”

* You continue to say his Honour made comments about anti-Isracl demonstrations
across Australia and that a remarkable aspect of his Honour’s “declarations about anti-
Semitism behaviour in Australia” was “through an examination of the Australian
school and university system”. You say this is an “astonishingly distorted one-eyed
view of the issue”.

* You conclude this part of your complaint by saying “Michael Lee's approach to
examining the phenomenon could not be anything other than wilful blindness, and
reveals a deeply entrenched partisan attitude. His behaviour in relation to raises the
more fundamental question of his fitness to be a judge”.

Your correspondence then contains a section titled “Non-Trivial Bias and Wilful Blindness”.
In this section you make four comments which you say emphasise the bias towards Israel while
not wanting to “detail ... the great crimes in Palestine”. After this, you say the following about
his Honour:

Michael Lee's very one sided political activism (showing no real sign of recognising Israeli
crimes or Palestinian suffering) has placed him squarely in the category of those who wrongly
conflate Israel with "Jewish people"”, though he might well know better. I say the conflation of
Jewish people and Israel is a double racism where (1) Palestinians are denied both advocacy and
resistance while (2) all Jewish people are branded as accomplices to the crimes of the Israeli
regime. This confusion seems to reinforce the wilful blindness he shows towards the question of
Palestine.

The result of this ludicrous definition of antisemitism (as including criticism of Israeli crimes) is
to raise a shield for the vicious colonial regime in occupied Palestine. Michael Lee joined the
ranks of what UN rapporteur Francesca Albanese labels the "morally corrupted, deeply racist
and politically weaponised ... fight against antisemitism", where Jewish and Israeli sensibilities
are considered more important than Palestinian lives.

He sneered at students who go to school to "proclaim, rather than to learn" and to university
students who show a "sense of self-righteousness and ... willingness to spout slogans". He went
on, sneering at the "ahistorical and ideologically driven notions of so-called settler colonialism

... which diminishes the western tradition". Judge Lee's contempt for the indigenous people of
Palestine extends, it seems, to the indigenous people of this country. (Australian Jewish News,

28 November 2024, '"People respond to leadership’, online:

https://www.australianjewishnews.com/people-respond-to-leadership/)

In the final section of your correspondence, you outline what you say is “expected of a judge
of law” as follows:

Because of Michael Lee's open, partisan and bigoted advocacy of the Israeli cause I say (1) he
should have declared his personal interest and declined to sit, or at least should have informed the
parties and allowed us an opportunity to object to him sitting in NTEU vs USyd, a case involving
"intellectual freedom" where a key contention was criticism of the Israeli regime and (2) for these
same reasons he should not be a judge of law.

He pegged his partisan colours to the mast in a way that we might expect of a reactionary
politician, but not of a judge of law, from whom we expect impartiality, a judicious sense without
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racial or tribal bigotry but rather commitment to high principle, including recognition of the
relevant processes of international law.

If people knew of Michael Lee's deep and racist prejudices, entire groups would be afraid to
appear before him: others like me who are attacked by the Israeli lobby, Arab and Muslim people,
indigenous people, and how could those who have care of children ignore his insensitivity to the
ongoing infanticide in Gaza?

In NTEU vs USyd, Justice Michael Lee had to find a way around the earlier full bench decision
in which Judges Jagot and Rangiah ruled, "offence and insensitivity cannot be relevant criteria”.
Yet he reached for the option of "highest standards" without indication of any specific criteria. As
USyd managers had run the "offensive” argument from the beginning, it is likely that he used
"highest standards" as an alternative hook for the same complaint. His strong advocacy of the
Israeli cause can be seen as the most likely reason hy his comments were less favourable to me
than those of five other federal Court judges on this case, including his fellow judge on the second
full bench panel, Justice Geoffrey Kennett.

You conclude by saying to the Chief Justice, that you hope her Honour acts on “this matter of
extreme bias, which discredits the Federal Court of Australia.”

The role of the Court and the limits of the judicial complaint process

The role of the Court is to hear and determine matters according to law as between the parties
to proceedings appropriately commenced in the Court. The Chief Justice has no power to
review or set aside decisions made by judges of the Court. That can only be done through the
appeal process.

The Court’s Judicial Complaints Procedure makes clear that the result of a case or any other
matter in connection with the case that is capable of being raised in an application or appeal
cannot be dealt with as a judicial complaint. That limit on the role of the Court’s complaints
procedures is applicable to the substance of your complaint.

The proceedings have taken their course and were finalised on 17 May 2024. In the usual way,
the legislation provides rights of appeal, or entitlements to seek leave to appeal. What you
raise in the context of the proceedings themselves, any appeals or applications for leave to
appeal are matters for you, but there is no prohibition on a party raising on an appeal the way
a Judge has managed proceedings before them, and the orders made by a Judge, including
where a party alleges denial of procedural fairness, an apprehension of bias or actual bias. How
the matters a party may raise are considered will be a question for the judicial officer(s) who
deal with those applications.

At a policy level, the purpose of the limit in the Judicial Complaints Procedure is to allow all
these processes to take their usual course. The exercise of all appellate and review rights by a
party must remain separate, so as to preserve the integrity and independence of the exercise of
judicial power. In contrast, the making of a complaint is an administrative process under the
authority and supervision of the Chief Justice. Its purpose is not to deal with allegations which
could have been made in seeking to challenge the orders made by the Court, or the processes
adopted during proceedings.

So far as I have been able to ascertain you did not seek special leave to appeal from the Full
Court’s orders, on the basis of the matters you set out in your complaint, nor any other grounds.
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As I explain below, I accept that the timing of Justice Lee’s public statements would likely
have led to you needing to seek an extension of time in which to bring an application for special
leave to appeal. Nevertheless, this course was open to you.

The AIJA Guide to Judicial Conduct (4th ed.)

Despite the limits in the Court’s Judicial Complaints Policy, it can be accepted that in some
circumstances, allegations about the behaviour or conduct of a Judge during a proceeding, or
outside a proceeding, can and should be dealt with administratively under the Court’s
complaint mechanisms. In other words, in some circumstances, there may be overlap between
appellate or review challenges to the exercise of judicial power, and complaints about judicial
conduct. Overlap may well occur particularly around allegations of a lack of impartiality.

In considering your complaint, I have put to one side the unnecessarily inflammatory and
disrespectful nature of your language in the complaint.

To the extent that your complaint identifies public commentary and public statements made by
Justice Lee, I have considered whether there is any substance in a proposition that his conduct
might be inconsistent with the standards set out in the Guide to Judicial Conduct, 4" edition.
The 4™ edition was recently endorsed by the Australasian Council of Chief Justices, and is the
most recent authoritative guidance on standards expected of Judges in Australia. A soft copy
of the Guide can be found here.

You can see the purposes of the Guide set out in Chapter 1.1 to the Guide. In particular that
section states:

Judges are primarily accountable to the law, which they must administer, in accordance with
the terms of the judicial oath, “without fear or favour, affection or ill-will”. It is important not
only that judges discharge their duty in accordance with their oath but that there is public
confidence that they will do so. To this end, appointment to judicial office imposes limitations
on the holder’s public and private conduct. By accepting judicial appointment, a judge agrees
to these limitations.

At Chapter 1.2, three guiding principles for judicial conduct are set out:

» Impartiality;
* Judicial independence,; and
* Personal integrity

Each of these principles is discussed in Chapter 2 of the Guide, and then their application in
particular contexts is discussed in subsequent Chapters.

Relevantly to your complaint, Chapter 2.2.4 concerns public statements:

If a judge is known to hold strong views on topics that are relevant to issues in the case, by
reason of public statements or other expression of opinion on such topics, or holds an extra-
Judicial office in an organisation (including a religious organisation) which holds or may have
expressed such views, possible disqualification of the judge may have to be addressed, whether
or not the matter is raised by the parties. In such a case, the judge will have to assess, and
respond to, the risk of an appearance of bias. The risk is especially significant when a judge
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has taken part publicly in a controversial or political discussion. (Discussions of that nature
concerning the administration of justice are dealt with as a separate matter in section 5.7.)

What a judge may have said in other cases by way of expression of legal opinion can seldom,
if ever, be a ground for disqualification.

When a close member of a judge’s family is engaged in politics or a religious organisation, the

Jjudge needs to bear in mind the possibility that, in some proceedings, that political activity or
religious engagement might raise concerns about the judge’s own impartiality and detachment
in a particular case.

Chapters 5.7 and 5.8 set out guidance for Public Comment being made by Judges.
5.7 Public comment by judges
5.7.1 Participation in public debate

Many aspects of the administration of justice and of the functioning of the judiciary are the
subject of public consideration and debate in the media, at public meetings and at meetings of
a wide range of interest groups.

Appropriate judicial contribution to this consideration and debate is desirable. It may
contribute to the public’s understanding of the administration of justice and to public
confidence in the judiciary. At the least, it may help to dispose of misunderstandings and to
correct false impressions.

Considerable care should be exercised to avoid using the authority and status of judicial office

for purposes for which they were not conferred. The place at which, or the occasion on which,
a judge speaks may cause the public to associate the judge with a particular organisation,
group or cause. Points to bear in mind when considering whether it is appropriate to contribute
to public debate on any matter include the following:

o A judge must avoid involvement in political controversy, unless the controversy itself
directly affects the operation of the courts, the independence of the judiciary or aspects of
the administration of justice.

o Thereis a risk that the judge may express views or be led in the course of discussion to

express views, that will give rise to issues of bias or prejudgment in cases that later come
before the judge even in areas apparently unconnected with the original debate. A

distinction might be drawn between opinions and comments on matters of law or legal
principle, and the expression of opinions, stereotypes or other attitudes about issues or
persons or causes that might come before the judge.

o FExpressions of views on private occasions must also be considered carefully as they
may lead to the perception of bias.

o Other judges may hold conflicting views, and may wish to respond accordingly,

possibly giving rise to a public conflict between judges which may bring the judiciary into

disrepute or could diminish the authority of a court.

If the matter is one that calls for a response on behalf of the judiciary of the Commonwealth,
State, Territory or court collectively, that should come from the Chief Justice or relevant head
of jurisdiction, or with that person’s approval. Subject to that, and bearing in mind the points
made above, care is called for before contributing to community debate using the judicial title,
or when it will be known that the contribution is from a judge.

5.7.2 Judges explaining the legal system



Judges are often asked to speak to community groups and organisations. As long as the object
is to improve community understanding of the administration of justice, such opportunities are
to be welcomed. Of course, the precautions identified in section 5.7.1 should be borne in mind.

5.8 Writing for newspapers or periodicals; appearing on television or radio

There is no objection to judges writing for legal publications and identifying themselves by
their title.

There is no objection to articles in newspapers or non-legal periodicals and contributions to
other media intended to inform the public about the law and about the administration of justice
generally. Before agreeing to write such an article, the judge should consult with the head of
Jurisdiction. If a judge writes a letter to a newspaper as a concerned citizen, they should not
use their judicial title or in any way advert to their judicial office.

Occasionally a judge may be invited to contribute to public discussion on matters of general
public interest. Such contributions might be written, by radio or by television. There is no
objection in principle to this, but the precautions identified in section 5.7.1 should be
considered. Contribution by radio or by television requires particular care. An invitation to
participate in a radio “talk back” program or to appear on television should be discussed with
the head of jurisdiction before any decision is made. “Talk back” radio and television require
particular care. A court media officer should ensure that the “host” understands and will
observe the limits on judicial participation and should be involved in the making of necessary
arrangements.

If the subject matter might be controversial, the head of jurisdiction should be consulted. The
Jjudge should consider the risk of the judge’s opinion being associated by others with the judge’s
office or court. Even when acting in a private capacity on a non-legal matter, a judge should
take care about becoming embroiled in a public controversy.

The Full Court hearing in which Justice Lee participated was held on 15-16 August 2023.
Orders and reasons were handed down by the Full Court on 17 May 2024. The comments your
complaint focusses on were made, and media reports of those comments were published,
occurred between November 2024 and February 2025, several months after the appeal was
concluded.

It may be accepted that individual Judges will hold genuinely different views about where the
line should be drawn in terms of engaging in public debates and making public comments.

It is a well-known fact that Justice Lee is an active participant in the media and in public
commentary. It is also apparent that Justice Lee has expressed strong views about antisemitism
in Australia, and his strong view about a lack of action to curb it. He has also publicly described
his personal association with the Jewish faith, and Jewish people in his immediate family, and
he has done so in passionate terms.

Had Justice Lee’s comments and public statements been made prior to the hearing of your
appeal, or while judgment was reserved, then I accept objectively there may have been a basis
for a recusal or disqualification application. Taking into account the subject matter of your
appeal and the nature of Justice Lee’s public comments, and the reporting of them, it could not
be said that such an application would have been vexatious or without any merit. However,
that does not mean any such application would have been successful. That would have been a
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matter for Justice Lee, and the Full Court: QYFM v Minister for Immigration, Citizenship,
Migrant Services and Multicultural Affairs [2023] HCA 15.

I also accept that it is likely Justice Lee, acting consistently with the Guide to Judicial Conduct,
would have had to disclose any such public comments if they had been made at an earlier time.
Chapter 2.2 of the Guide states:

The parties should always be informed by the judge of facts which might reasonably give rise
to a perception of bias or conflict of interest, but (subject to the discussion below in relation to
multimember courts) the judge must themself make the decision whether it is appropriate to sit.

It is for that reason that I accept it is appropriate in the particular context of your specific
Complaint, and notwithstanding the limits to the Judicial Complaints Policy, to consider
whether there is any basis to believe that Justice Lee’s conduct might have been inconsistent
with the standards set out in the Guide to Judicial Conduct.

Therefore, I have reviewed the transcripts from your appeal proceeding. There is nothing in the
transcript that might suggest Justice Lee might not have brought an impartial mind to the
questions on the appeal his Honour was required to decide by reasons of the views he
subsequently expressed and the facts he subsequently disclosed.

I have also read the Full Court reasons in University of Sydney v National Tertiary Education
Industry Union [2024] FCAFC 57. With reference to Justice Lee’s reasons for judgment, his
Honour noted that he generally agreed with Justice Kennett but to the extent he disagreed, 1
accept that disagreement was determinative because he agreed with Justice Perram’s
conclusion that the Union parties failed to discharge their onus of proof. Justice Lee agreed the
appeal should succeed and the orders proposed by Justice Perram be made. The matter was
heard by a panel of three judges. Justice Lee was not the sole decision maker in
NSD1129/2022.3

There is nothing in Justice Lee’s reasons for judgment which disclose a basis for a reasonable
apprehension of bias, or suggest actual bias. Further, Justice Lee was openly critical of the
assistance the “University parties” provided Justice Thawley.
As the Guide also states in Chapter 2.2

Judges have a duty to hear the cases that are allocated to them.
Judges all take an oath of judicial office to

do right to all manner of people according to law without fear or favour, affection or ill will.

Judges of the Federal Court, like all Judges, place the utmost importance on abiding by their
oath of office, and on being seen to do so.

For the reasons identified above, your complaints must be, and are, summarily dismissed. As I
have explained however, I do accept that the timing of Justice Lee’s comments in the months
after the appeal was concluded meant these were not matters which could have readily been

3 Nor was Justice Lee the only decision maker in the matter being heard concurrently NSD1130/2022, Stephen
Garton v National Territory Education Union & Anor.
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raised during the proceeding. That is why, despite the limits of the Judicial Complaints Policy,
I have considered them in this context.

Yours sincerely

-
iy =

- ;/4;;/’

Scott Tredwell
General Counsel



